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COUNTY OF MECKLENBURG

THIS DECLARATION, made on the date hereinmafter set forth by
John Crosland Company, a North Carelina corporatien, hereinafter
referred to as “Declarant";

RITNESSETH:

WHEREAS, Declarant is the owner of the real property described
in Section 1 of Article Il of this Declaration, which real property
is a portion of a residential development known as Mallard Trace;
and

WHEREAS, Declarant desires to insure the attractiveness of the
individual)l lots and community facilities within this portion of
Mallard Trace and to prevent any future impairment therecf, to
prevent nuisances, to preserve, protec<t and enhance the values and
amenities of the said property and to provide for the maintenance
of the subdivision entrance, landscaped islands located in the
street rights-of-way located within Mallard Trace, and land in the
street right-of-way of Mallard Creek Road and a maintenance
easement along Mallard Creek Road; and, in order to acecomplish
these objectives, deems it advisable to subject the real property
described in Secticon 1 of Article II, together with such additions
as may hereafter be made thereto (as provided in Article II} to the
covenants, ceonditions, restrictions, easements, charges and liens
hereinafter set forth; and

WHEREAS, Declarant deems it desirable in order to insure the
efficient preservation, protection and enhancement of the values in
Mallard Trace and the residents' enjoyment of the specific¢ rights,
privileges and easements in the community properties that an
organization be created to which will be delegated -and assigned the
powers of maintaining easement areas, administering and enforcing
the covenants and restricticns and collecting and disbursing the
assessments and charges hereinafter imposed; and

WHEREAS, Developer has csused to be created for the purposes
aforesaid, a North Carclina non-profit corporation under the name
and style of Mallard Trace Homeowners Association.

NOW, THEREFORE, the bBeclarant declares that the real property
described in Section 1 of Article II, and such additions thereto as
may hereafter be made pursuant to Article II hereof, is and shall
be owned, held, transferred, scld, conveyed, and cecupied ‘subject
to the folleowing covenants, conditions, restrictions, easzements,
charges and liens which shall run with the real property (except as
provided in Article V, Section 8 hereafter) and be binding upen and
inure to the benefit of all owners thersof, their heirs, personal
representatives, successors and assigns.

ARTICLE I

DEFINITIONS
Section 1. “Association” shall mean and refer to Mallard
Trace Homeowners Assoclation, Inc., a North Carclina non-profit
corporation, -its successcrs and aszigns. £rE
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Gecrion 2. "“Owner® shall mean and refer to the record cwner,
whether one Gr more persons or entities, of a fee simple title to
any Lot which is a part of the Properties, including contract
sellérs and owners of an eguity of redemption, but excluding those
having such interest in a lot sclely as security for the perfor-
mance of an obligaticn.

Section 3. "Properties” shall mean and refer to the "Existing
Property® described in Article II, Section 1 hereof and any addi-
tions thereto, as are or shall become subject to this Leclaratien
and any Supplementary Declaration under the provisions of Article
II hereok.

Section 4. "Maintepance Easement” shall mean and refer to any
easement designated "Maintenance Easement® on any plat of the pro-
perty described on Schedule A attached hereto and duly recorded in
the Mecklenburg Public Registry in accordance with the provisions
of this Declaration. The "Maintenace Easement®™ shall be in faver
of the Association and shall be for the maintenance of subdivision
signs, fences, landscaping at the subdivision entrances and land-
scaped islands in the rcad rights-of-way and landscaping and main-
tenance of portions of the rear yards abutting Mallard Creek Road.

Section 5. "“Lot"™ shall mean and refer toc any plot of land,
with delineated boundary lines, shown upon any recorded subdivision
map of the Properties, with the exception of any streets or
easements shown cn any recorded map. In the event any lot is
increased or decreased in size by resubdivisions, through
recordation of new subdivisiocn plats, any such newly platted lot
shall thereafter constitute a lot for the purposes of this
Declaration.

Section 6. "Declarant® shall mean and refer to John Crosland
Cempany and those of its successors and assigns, if any, to whem
the rights of Declarant hereunder are expressly transferred
hereafter, in whole or in part, and subject to the terms and condi-
tions as the Declarant may impose.

Section 7. “Member”®™ shall mean and refer to every perscn or
entity wno holds membership 'in the Assoclation.

ARTICLE II
PROPERTY SUBJECT TO THIS DECLARATION
ADDITIONS THERETO

Secticn 1. Existing Property. The real property which is,
and shall be held, transterred, sold, conveyed, and oc¢cupied
subject to this Declaration, irrespective of whether there may be
acdditions thereto as hereinafter provided, is located in Mecklen-
burg County, North Carclina and is shown cn map recorded- in Map

Book 21 at Page 325 in the Office of the Register of Deeds for
Mecklenourg County.

This property shall be herein referred to as "Existing
Property”.

Secrion 2. Additiens to Existing Property. Additional
property may be brougnt within tne scneme of thnis Declaration and
the jurisdiction cf the Associaticn in the following ways:

(a) additiecnal land within the area described in the me:es
and bounds description attached hereto as Schedule A angd incor-
porated herein by reference may be annexed to the Properties by
Declarant and brought within the scheme of this Declaration and
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within the jurisdic<tion of the Association, in future stages of
development, without the consent of the Asscociation or its members;
provided, howsverD, that said annexations, if any, must occur within
vren (10) years after the date of this ianstrument.

{b} Additional residential property (and commcn area),
cutside of the area described in the aforementioned SCHEDULE A may
be annexed to the Properties and brought within the scheme of this
Declaration and the jurisdiction of the Assoclation with the con-
sent of the members entitled to at least two-thirds {2/3) of the
yvotes appurtenant to all Class A lots and at least two~thirds (2/3)
of the votes appurtenant to all Class B leots, if any, as herein-
cafter defined in Article I1II, Section 2. The Associatien may parti-
cipate in mergers or consolidations with other non-profit corpora-
tions organized for the same or similar purposes as the Associa-
tion, thereby adding to the Associatien, or to a surviving homes
assocliation, the properties, rights and ebligaticons of the non—
profit corporation with which it merges or consolidates. Any such
merger or consolidation shall have the assent of the members as
provided above in this subsection (B), and no such merger or
consolidation shall reveoks, change or add te any of the provisions
of this Declaration except as herein provided.

{c} The additions authorized under Subsection (2} and (D)
ghall be made by f£iling of record Supplementary Declarations of
Ccvenants, Conditions and Restrictions with respect to the addi-
tional properties which shall extand the scheme of this Declaration
and the jurisdiction of the Association to such properties and
thereby subject such additions to assessment for thelir just share
of the Association's expenses. Said Supplementary Declarations may
cpontain such complementary additions and medification of the cove-
nants, conditions and restrictions contained in this Declaration as
may be necessary to reflect only the different character of the
added properties and as are noc inconsistent with the provisions of
this Declaration.

ARTICLE TIII

MEMBERSHIP AND VOTING RIGHTS
Section 1. Every Owner of a Lot which is subject to assess-—
ment snali te a member of the Associaticn. Membership shall be
appurtenant to and may not be separated from ownership of any lot
which is subject to assessment.

Section 2. ‘The voting rights of the membership shall he
appurtenant to the ownership of the lots. There shall be two
¢lasses of lots with respect to voting rights:

{a) Class A Lots. <Class A lots shall be all lots except
Class B lots as the same are hereinafter defined. Fach Class A lot
shall entitle the Owner{s) of said lot to cne {1} vote. When more
than one person owns an interest {other than z leasshold or
security interest} in any lot, all such persons shall be members
and the voting rights appurtenant to said lot shall be exercised as
they, among themselves, determine.

(b} Class B Lots. Class B lots shall be all lots gwned by
Declarant whicn have not been converted to Class A lots as provided
in paragraphs (1} or {(2) below. The Declarant shall be entitled :to
three {3} votes for each Class B lot owned by Declarant.

The Class B lots shall cease to exist and shall be converted
to Class A lots:
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(1) When the total number of votes appurtenant to the
Class & lots eguals the total number of votes appurienant to the
Class B lots; provided, that the Class 8 lots snall be reinstated
witn all rights, privileges and responsibilities of such Class, 1f,
afzer conversicn of the Class B Lots to Class A lots hereunder,
additional land containing lots is annexed to the existing property
pursuant to Article II above, thus making the Declarant the owner,
by wirtue of the newly created Lots and of other Lots owned by
Declarant, of a sufficient number cf Class B Lots to cast a
majority of votes (it being hereby stipulated that the conversion
and reconversion shall occur autcmatically as often as the
foregoing facts shall occur); or

{2) On December 31, 1991,
whichever event shall first occur.

When the Class B lots cease to exist and are converted to
Class A lots, Declarant shall have the same voting rights as other
owners of Class A lots.

ARTICLE IV
MAINTENANCE EASEMENTS

The Association, its successors and assigns, shall have a
"Mzintenance Easement®™ over those portions of the Lots adjacent to
Mallard Creek Road, designated “Maintenance Easements”™ on the
recorded maps for Mallard Trace. The Maintenance Easement shall be
for the purpose of installation and maintenance of subdivision
entrance signs, fences, and landscaping located within the
Maintenance Easement Area. No fences, structures, driveways,
plantings, swings or any other objects, temporary or permanent,
shall be permitted in such areas other than those initially
installed by Declarant without the Association's prior written
approval. Association shall at all times have the right of access
for its employees, agents and subcontractors over the Maintenance
Easement for the purpose of installing, maintaining, repairing and
replacing the subdivision entrance signs and fences and for the
purpose of landscaping, planting, mowing and maintaining the area
within the Maintenance Easement. Association shall also maintain
the landscaped island located in the road right-of-way at the
entrance to Mallard Trace from Mallard Creek Road.

ARTICLE V
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of
Assessments. The Declarant, for each Lot owned wlifiln the Prop-
erties, hereby covenants, and each Owner of any Lot in Use by
aceeptance of a2 deed therefor, whether or not it shall be so
expressed in such deed, is deemed to covenant and agree to pay to
the Association: - {1) annual assessments or charges and (2) special
assessments for capital improvements; such assessments to ba
established and collected as hereinafter provided. Any such assess-—
ment or charge, together with interest, costs and reasonable
attorney fees, shall be a charge on the land and shall be a can~-
tinuing lien upon the property against which gach such assessment
is made, Each such assessment, together with interest, costs and
reasonaple atteorney fees, shall also be the personal or corporate
obligation ¢f the person{s), firm(s), or corporation{s) owning such
property at the time when the assessment fell due, but such per-
sonal obligation shall not be impcosed upon such Owners'® successors
in title unless expressly assumed by them. Although unpaid assess-
ment charges are not the personal obligation upan such Owner's
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successors in title unless exgressly assumed by the successorrs in
tirle, the unpald assessment chacges continue to be a lien upon the
oroperty against which the assessment has been mace.

-

. Section 2. Burposes of Assessments. The assessments levied

by the Associlation shall pe useq gxclus:ively to promose the healuh,
safety and welfare af the residents cf the Properties, the
enfercement of these Covenants arng: the rules of the Associaticn,
and in particular for the impravement, and maintenance of the
Properties and providing the services and facilities devoted to
this purpose and related to the use and enjoyment af any
Maintenance Easements, including but not limited to, the cast of
repair, replacement and additions thereta, the cost of labor,
eguipment, materials, management and supervision therecf, the
payment of taxes assessed the procurement and maintenance of
insurance in accordance with the By-Laws, the emplayment of
attorneys to represent the Asscciation when necessary, and such
other needs as may arise.

Without limiting the generality of the above-deszribed pur-
pases, the assessments levied by the Association may be used for
the acguisition, construction, improvement (including landscaping
and planting) and maintenance of the Maintenance Easement Areas
including the subdivisiaon entrance signs, fences and landscaping in
the Maintenance Easemsnt Areas and landscaped islands in road
rights-of-way.

Sectien 3. Maximum Annual Assessmwent. Until January 1 of the
year immeagiately following the conveyance of the firset lot to an
Owner, the maximum annual assessment shall not be in excess of
$96.00 per Class A Lot and £32.00rper Class B Lot, except as
atherwise provided herein. o

{(a) From and after January 1 of the year immediately folliow—
ing the conveyance of the first lot to an Owner, the maximuem annual
assessment may be increased by the Beoard of Directors effective
January 1 of each year, without- a:vote of the membership, but
subject to the limitation that the percentage of any such increasge
shall not exceed 12% of the maximum assessment for the previcus
year withcut a8 vote of the membership. -

{b} From and after January 1.of the year immediately
following the conveyance of the first lot to an Owner, the maximum
annual assessment may De increased witheout limitation if such
increase is approved by no less than two-thirds {2/3) of the votes
appurtenant to each c¢lass of lors)| (Class A and Class B), cast in
person or by proxy, at a meeting duly called for this purpose.

{c) Any annual assessment established by the Board of
Directors shall continue thereafter from yesar to year as the annual
assessment until changed by said oaxd.

Section 4. Special Assessments for Capital Improvementrs. In
adédition to tne annual assessments authorlzeqa above, the Associa-
tign may levy, in any assessment vear, special assessment(s) for
the purpose of cdefraying, in whole or in part, the cost of any
construction, repalr, replacement of and additions or improvements
to capital improvement{s) upon any Maintenance Easement Arecas.

Section 5. Assessment Rate,. Both annual and special
assessments must be fixed at a uniform rate for &ll Lots and shall
be collected on an annual basis.y

Section 6. Notice of Quorum for any Action Authorized Under
Sections 3 and 4. Written notice)of any meetlng called for tne
sixty (&0) days in advance of the meeting. AL the first such
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meercing called, the presence of members or of proxies entitled to
cast si1xty (680%) percent of all the wotes agpurtenant Lo sacn Class
A lot and Class B lot shall constitute a guorum. If the required
guorum is not gresent, ancother meeting may Le called subject to the
saime notlce or requirement, and if the same is called for a darte
not later than sixty (60) days after the date of the first meeting,
the reguired guorum at the subseguent meeting shall be one-half

{1/2} cf the reguired gquorum at the preceding meeting.

Section 7. Date of Commencement of Annual Assessments: Due

Date: Cerclfiigate of Payment. 41he annual assessment proviced tor
herein snall commence as to all recorded Lotz on Januwary 1, 1987
" and on January 1 of each follcwing year. The amount of the
assessment for the year shall be based on thk status of the Lot
{Class A or Class B) as of January 1 of each year. The first
annual assessment shall be subject to the limit of the “maximum
annual assessment” set forth in Section 3 of this Article and shall
be adjusted according te the number of months remaining in the
calendar year. At least thirty {(30) days before January 1 of each
year, the Board of Directors shall f£ix the amount of the annual
assessment against each lot and at least fifteen (15) days before
January 1 of each year shall send written notice of each assessment
to every Owner subject thereto. The due dates for the payment of
annual and special assessments shall be established by the Board of
Directors. The Association shall, upon demand, and for a reason~
ahle charge, furnish a certificate signed by an cfficer of the
Association setting forth whether the assessments on a specified
lot have been paid.

Notwithstanding Secticons 1 and 7 hereof, the Declarant may, at
its election, postpone, in whole or in part, the date on which the
assessment shall commence provided that the Declarant maintains the
Maintenance Esement Areas for which no assessment is being
collected during the peried of such postponement.

Section 8. Effect of Nonpayment of Assessments: PRemedies of
the Associatieon. Any assessment not pald within thirty {30) days
arter the due date shall bear interest from the due date at a
minimum rate of twelve {12%) percent per annum or at the rate
established by the Board of Directors at the begimning of the
fiscal year of the Asscciatien, whichever iz less. The association
may bring an action at law against the Ownher personally obligated
to pay the same or foreclose the lien against the property, and
interest, costs and reasonable attorney fees of such action or
forecleosure shall be added to the amount of such assessment. No
Cwner may walve or otherwlse escape liability for the assessments
provided for herein by non-use of the Common Area or abandorment of
his lot.

Section 9, Subordination of the Lien to Mertgages., The liens
provided for herein snall be supordinate to the lien of any firs:t
mortgage or first deed of trust on a lot. Sale cor transfer of any
lot shall not affzct any assessment lien. However, the sale or
transfer af any lot which is subject to any mortgage or deed of
trust, pursuant to a foreclosure thereof or any proceeding in lieu
of foreclosure thereof, shall extinguish the lien of =uch
assessments as to the payment thereof which became due priar tc
such sale or transfer. Neo such sale or transfer shall relieve such
lot from liability for any assessments thereafter becoming due or
f£rom the lien thereof, but the liens provided for hereip shall
continue to e subordinate to the lien of any first mortgage cr
deed of trust.

Section 10. Exempt Property. All property dedicated teo, and
accepted by, a local public authority and all properties owned by a
charitable or non-profit organization exempt from taxation by the
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laws of tne State of Nerth Carolina shall be exempt from the
assessents created herein. However, no land or improvements
devored to dwelling use shall be exempt from said assessments,

ARTICLE VI
USE RESTRICTIONS

Section 1. Land Use. All lots shall be used for residential
purposes only, excepht tnat the Declarant or ifts assigns may
maintain models and sales offices on the Properties and the Home
Builders Association of Charlotte or its assigns may conduct
- Homearama and erect temporary facilities for Homearama.

Section 2. Nuisance. No noxious or offensive activity shall
be conducted upon any lot or in any dwelling nor shall anything be
done thereon or therein which may be or may become an anneyance or
nuisance to the neighborhood.

Section 3. Animals. No animals, livestock or peultry of any
kind shall be kept or maintained on any lot or in any dwelling
except that dogs, cats or other household pets may be kept or main-
-tained provided they are not kept or maintained for commercial
purposes.

ARTICLE VII
EASEMENTS

Easements for installation and maintenance of driveway, walk-
way, parking area, water line, gas line, cable television,
telephone, electric power line, sanitary sewer and storm drainage
facilities and for other uytility installations are reserved as
shown on the recorded plat. Further, easements ten feet in width
for such purposes are reserved over, under and through and along
the rear lot lines of all lots shown on recorded plats, and ease-
ments five feet in width for such purposes are reserved over, under
and through and along all side lot lines of all lots shown on
recorded plats, as well as temperary easements five feat in width
along the front lot lines for canstruction, mainternance and repair
purpeses, In the event it is determined that other and further
easements are required over any lot or leots in locations not shown
on the recorded plat and not aleong rear or side let lines, such
easements may be established by the Declarant, except that 1f any
such easements are reserved or established afrer the conveyance of
a lot or lots to be affscted thereby, the written assent of the
Owner or Owners of such lot or lots and of the trustees and
mortgagees in deeds of trust constituting a2 lien thereon shall be
reguired. Within any such easements above provided for, no
structure, planting or other material shall ke placed or permitted
te remain which may interfere with the installation, delivery and
maintenance cf public utilities, or which may obstruct or change
the direction of fleow of drainage channels in the easements or
which may obstruct or retard the flow of water through drairage
channels in the easements.

ARTICLE WVIII
GENERAL PROVISIONS

Section 1. Enforcement. The Associatien, or any QOwner, shall
have the rignt to entorce, DY any proceeding at law or in equity,
all restrictions, conditions, covenants, reservations, liens and
charges now or hereafter impoesed by the praovisions of this Declara-—
tion. Failure'by the Association or by any Owner to enforce any




covenant or restriction herein centained shall in no event be
the right te do 50 thereafter.

Invalidation of any one of these
in ne

deemed a walver af

Section 2. Severabilitv.
bl LY :
covenants or restriccions by judgment or court order shall
wise affect any other provisions wnich shall remain in full force

and effect.
Section 3. Amendment.,

Dpeclaration shall run and bind the land, for a term of twenty-five
afrzer which

{25} years Erom the date this Declaration is recorded,
time they shall be automatically extended for successive periods of

‘ten (10) years unless terminated or altered.by a vote of
seventy-£five (75%} percent of a vote of the Owners after the
expiration of saild twenty—-five {25) year period. This Peclaration
may be amended during the first twenty-£five year periocd by an
instrument signed by the Owners of not less than ninety (903%)
percent of the lots, and thersafter by an instrument signed by the
Owners of not less than seventy-five (75%) percent of the lots.
For the purpose of this

Any amendment must be properly recorded.
section, additions to existing property as provided in Article 11,

Section 2 hereocf shall nct constitute an 'amendment'.

The covenants and restrictions of this

:

IN WITNESS WHEREQF, John Crosland Company has caused this
l9g6.
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STATE OF NORTH CAROLINA
CQUNTY OF MECKLENBURG

This & day of Ma , 1986, personally came before
me¢ Douale < L Bo~pe . who, Deing by me duly sworn, says that
7 President of John Crosland Company, that the seal

he 1s the ¥ ,c
ffixed to the foregoing irnstrument in writing is the corporate

affi
seal of the said corporation, and that said writing was signed and
sealed by him in behalf of said corporation by its authority duly

:given.
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State of North Carolina, County of Mack!anbur%
Janicwe L. Bradshaw

The foregoing certificatety of

a Notary{les) Public of Iredell =~ Ceumty end Stem_ of Norch ciro__na
Is nXa cartilied o be carrect, This_12 day of Ma o B&

Charles E. Crowder, Register of Deads, By:
wB- EPUTY

See Page 194
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BEGINNING at a point in the westaerly margin of the right-of-way
of Mallara Creek Road, said poiat being at the intersection of the
northerly boundary of the property conveyed to C. R. Mowry Dy deed
recorded in Book 29817 at Page 238 in the Mecklenburg Public Registry
and said margin of Mallard Creek Rocad and running thence with the
Mowry property S 71-10-45 W 481,94 feet to a point; thence N
79-12-17 W 132.73 feet to a point; thence N 75-00 W 290.0 feet to a:
point; thence S 77-33-14 W 87.99 feet to a point; thence § 17-06-34

-W 113.0 feet to a point;:;. thence S 6-07-40 E 855.76 feet to 2 poincs;
thence § 70-31 W 238.0 feet to a pcint in the line of the property
of Mecklenburg County Parks and Recreaticn Commission; thence with
the Mecklenburg County Parks and Recreation Commission property 22
calls and distances as follows: (1} N 58-04 W 371.0 feet to a
point; {2) N 26-48 W 130.0 feet to a point; (3) N 69-05-50 E 151.13
feet to a point; (4) in a northerly direction with the arc of 2
circular curve to the right having a2 radius of 215.0S5 feet, an arc
distance of 30.10 feet to a point; (5) S 6%-~05-50 W 156.34 feet to a
point; (6} N 15-58 W 130.54 feet to a poinc; (7) N 9-=11 E 305.0 feet
to a point; (8) N 23-59-20 E 234.13 feet to a point; (9) N 43~53 E
42.0 feer to a paiat; (l0)-N 11-41 W 159.0 feer to a point; (11) N
7-51-12 B 234.66 feet to a point; (12) N 78-56 E 72.0 feet to a
point; {(13) N 7-04-50 W 147.88 feet to a point; (14) N 7-51-12 E
195.0 feet to a point; (15) N 84-29-24 W 30.03 feet.to a point; (16)
S 7-51-12 W 165.0 feet to a point; (17) N 81-41-22 W 227.87 feet to
a point; (18) S B3-02 W 99.38 feet to a point: (19) N 62-50 W 95.0
feet to a point; (20) N 42~49 W 110.0 feet to a point: (21) N
5-30-26 E 180.0 feet to a point; (22) N 47-20-30 E 116.17 feer to a
point in the line of the preoperty conveyed to Duke Power Company by
deed reccrded in Book 3903 at Page 537 in the Mecklenburg Publi
Registry; thence with the Duke Power Ccmpany property four (4) calls
and distances as follows: (1) S 84-29-24 £ 712.73 feet to a point;
(2) N 5~31-14 E 269,9) feet to a point; (3) S B84-46-55 E 624.59 feet
to a point; and {4) S 83-32-29 E 187.05 feet to a point in the
westerly margin of the right-of-way of Mallard Creek Rcad; thence
with said margin of Mallaré Creek Road five (5) calls and distances
as follows: (1) in a southerly cdirection with the: are of a circular
curve to the left having a radius of 2,620.53 feet, an arc distance
of 139.86 feet to a point; (2) S 2-38-31 W 33.06 feet to a point;
(3) in a southerly direction with the arc of a circular curve to the
left having a radius of 1,324.18 feet, an arc distance of 513.26
feet to a point; (4) S 19-33-58 E 300.24 feet to a point; and (S) S
20-00-36 E 46.67 feet to the point or place of Beginning as shown on
boundary survey of Mallard Trace dated April 28, 1386 by John R.
Yarbrough & Associates, Inc.





